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Chap. 82.

Sec. 1.

AB5CO:,\DIXG DEBTORS,

CHAPTER 82,
An Act respecting Absconding Debtors.

I-lIS

MAJES'l'Y, by and with the advice and consent of
JJcgislativc Assembly of the Province of Ontario,
enacts as fo11ows:-

r _ the
Short lillt.

1. 'l'his Act may be cited

as

The Abscollding Debtors Act.

!l Bdll', YII. c. 49, s. 1.
Inlt'JIl-':lalioll.

·'j'ropt'IT."

2. In this Act, "properly" shall include credits and
dl'ccts. 9 Ed\\', vn. c. 49, s. 2.

a.-(l) If n person resident ill Ontario departs therefrom
~~~:~~l~n·l;s ft!1 with intent to defraud his creditors or any of them, or to
<1,·),lur.
avoid being arrested or sel"ved with process, being'. tllen poo~cssed of an,Y real or personal propert,\' therein not exempt
by law from seizure under execution, he shall be deemed an
nhseonding debtor, and such property may be seized and
O"tN.
Inken by an order of attachment for the satisfying of his
debts.
WhO 1<> be

I\"h~ll

'M}" he

mK(t~.

(2) The order s1ln1l not be made except
netion. 9 Edw. VII. e. 49, s. 3.

III

a pending

PIlOCEDunE TO OBT,\lS ATTACUME:-lT.

n"lc' nl
K1lnCh"'Nll.

4.-(1) Upon nffidavit made by a plaintiff or his agent
Ihat a defendant is indebted to the plaintiff in a sum exeeed·
ing $100, stating Ihe cause of action, nnd that the deponent
has good reason to helieve and docs believc that such defendant has departed from Ontario flnd hilS gone to some place,
stating it, to which he is believed to have fled, or that the
deponent is unable to obtain auy information as to the plnee
to which he hilS gone, with intent tQ defraud his creditors or
au,}' of them, or to avoid being arrested or served with process, and was, at the time of his so departing, possessed to
his own usc lind benefit of renl or peNlonal property in
Ontnrio not exempt by lnw from sei7.llre under execution,
Hnd upon the further llffidavit of two oUlCr persons that the)'
nre well ncquninted with such defcndllnt lind h(we A'ood
reason to bclie\'c lind do believe thnt he has depnrted from
Ontnrio with intent to defraud Ilis ercditors or any of them,
or to avoid being arrested or served with process, n Judge of
the Supreme Comt or of n Couuty Court. may make an order

ec. 9 (1).
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in the Supreme ourt for the attachment of the property of
such defendant.
(2) Where the sum claimed i. within the jurisdiction of c". 's wllhln
. 'k
County Court
th e County Court a J ud ge thereof may 10 h e manner make juri&diction.
an order of attachment in that Court. 9 Ed". VII. c. 49, s. 4.

5. A copy of the order shall be served upon the defendant. ~cT\'lce 01
9 Edw. VII. c. 49, s. 5.
<"der.
6. The order shall remain in force for six months. 9 Edw. ~:nSl~~.

VII. c. 49, s. 6.

7. The plaintiff lUay at any time "'hile the order is in "~rtlfie<1 ro"ies
force obtain from the proper officer one Or more certified 1)[ orller.
copies thereof, which may be delivered to any sheriff other
than the. sheriff to whom the original order was delivered,
and he may thereunder attach the property of the defendant
in his bailiwick. 9 Ed". VII. c. 49, s. 7.
..
W1'IA.T 'PROPERTY MAY BE ATTACHED-INVE TORY, ETC.

8. All the property of an absconding debtor liable to [,Iflbilit)· oC
seizure under execution may be attached in the same manner ~r~[;~:K;,~t.
as it might be seized under execution; and the sheriff to whom
t~e order of attachment is directed. shall forthw.ith take into Duty oC herlfT
hIS charge all such property, accordmg to the eXIgency of the
.
order, and shall be allowed all necessary disbursements for
keeping the same, and he shall immediately call to his assist·
ance two substantial freeholder, of his county, and with their
aid shall make a just and true inventory of all the personal
property, evidence of title or debts, boolts of account, vouch·
ers and papers that he has attached, and shall return snch
inventory signed by himself and such freeholders, together
with the order. 9 Edw. VII. c, 49, s. 8.

[Fol' p1·opet·ty exempt from exeC1ttion and attachment see
'l'he Exectttion Act, Rev. Sta.t. c. 0, and 'J.'he l'Tages Act,
R v. Stat. c. 143.]
PERI, 'HABLE PROPERTY.

9 •- (1) Where horses , cattle
sheep or pi!!s
or pct'ishahle ablo
BAlo o( perish·
,
'
.. ,
j;ood. on
property, or snch as from Its nature cannot ue afely kcpt plain~il'f givlnr
or conveniently takcn care of, are takcn unelet" an order of securIty.
attachment, the sheriff who attaches the arne shall have them
nppraised, on oath, by two competent pCl'sons; and, if the
plaintiff desires it and deposits with the hcriff It bond to
the defendant exccnted by two frl1cholders, approvcd ns , 11 ffi·
cient by the sberill', in double the npprllised _vnllle of tllC
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See. 9 (1).

property, conditioned for the payment of the appraised value
to the defendant, his executors or administrators, together
with nIl costs nnd damages incurred by the seizure and sale
thereof, in case judgment is not obtained by the plaintiff
against the defendant, then the sheriff shall proceed. to sell
all or allY of such property at public auction to the highest
bidder, giving not less than six days' notice of the sale, unless
any of the property is of such a nature as not to allow of
that delay, in which case the sheriff may sell it forthwith;
olond the sheriff shall hold the proceeds for the same purposes
as he would hold property seized under the order of attach-

,IN,lkatJon

pro<:r~d••

ment.
It<;loIQI~ll''n.

(2) If the plaintiff, atter notice to him .or to his solicitor
of the seizure of any property mentioned in subsection 1,
docs not deposit such bond, then, after four days next after
the notice, the sheriff shall: be relieved from all liability to
.. the plaintiff ·in respect to the property so seized, and the
sheriff shall forthwith rcstore the same to the person from
whose possession it was tnl'en. 9 Ed\\'. VII. c. 49, s.9.
WHEN Dl\'lSION COURT ATTACHMENT SUPERSEDED.'

~r~:~illdJr';1
10.-(1) Where the sheriff finds any property, or the pro~r:~~rI1nlll\he ceeds of any property which has been sold as perishable,
~:::~~"~;ckrk belonging to the defendant in the custody of a constable or
,,( .. ,II\·bl,,"
or a bnilifI' or clcrk of a division court under l\ warrant of
",",urI.
attachment. i~sued, or finds money paid into .courl under a
He>". 8tau. 63. garnishee summons under 7'he Di1)lsioll Courts Act, the
sherifi' shall demand and be entitled to receive the same from
the constable, hl1i1iff or clerk, who, on demand and notice of
the order of attachment, shall forthwith deliver the same to
the sheriff, under the penalty of forfeiting double the value
thereof, to be recovered by the sheriff, with costs of suit, and
to be by him accounted for after dedllcting his own costs, as
part of the property of the defendant; but the creditor who
has sued out the warrnnt of attnchmcnt or taken the gnrniltlj(hl' 01
~hee procecdings in the division court may proceed to judgdhl.loll c~,,,rt
·'
....
.1'
crc<lIIOf.
mcnt, anu.1 on 0 I
)tammg
JUligment,
anu
servmg a certl·fiC8. t e
of the amount thereof, and of the costs, under thc hand of the
clerk and the seal of the division court, shan be entitled to
lte", ~t"l, c. "I. share in the tlistribution, if any, by the sheriff under The
Creditors Relief Acl,
(;OSb f'1 bllillil
Or

L'Oll"ftLle.

(2) The costs and disburscments of such constable or bail,
iff shall be a filrst charge upon sueI1 propcrty an d procecd s
and shall bc pnid by the shcriff upon demnnd after being
taxed h.\' the elcrk of the division court. 9 Edw, VII. c. 49,
s. 10.
SIlERIFio"S COSTS,

Sh~rilt"lc""I'

11, The costs of the sherifi' for seizing and taking charge
aad how J1~id. of property, 'lmdcr an order of attachment, including the
sums lmid to persons for assisting in taking an inventory,

Sec. 15 (1).
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and for appraising, whieh shall bc paid for at the rate of $1
for t'nch day actually required £01' and occupied in muking
the inventory and appraisement, shall be paid in the first
instance b;-,' the plaintiff, and when paid shall be taxed to
him flS disbursements in the action. !l Edw, vn. c. 49, s. 11.

12. Whero the sheriff has made an inventory and appraise-eosld
ment on thc first order of attachment he shall not be required 1I"'ClIIOl)"
to make llor shnll he be allowed for a new inventory nnd
appraisement upon a subsequent order cOining into his hands.
9 Edll'. VII. c. 49, s. 12.
RESTORATION

on

SALb:

O~'

PROPERTY.

13.-(1) "'here the defendant or :my pcrson on his llr~torI1.11011 01
behalf executes and files in the officc from which the order ~~~~ ~~ hi.
of attachment, or the first order if there are more than one,ei~ln, -'CclIrll1
was issued, a bond to the sheriff with at least two sufficient
sureties approved by the proper officer in such office or by the
local judgc 01' mastel', binding the obligors jointly and seyerally in double the Uppl'Uil:ictl value of the property lIttuchctl,
conditioned that the defcndant (naming him) will whenever required by order of the Court or a Judge pay
into court the appraised value of the property or so much
tbereof as will bc sufficicnt to satisfy·the claims of all creditors who may be entitled to sllare in the proceeds of the
property, or will produce and deliyel' to the sheriff thc property attached, the. Court or :L Judge may direct that Sucll
property be restored to the debtor.

(2) 1f, within onc month afler the property has been ~fCTlllIg. 0;11
attached, such bond is not executed :lnd filed the Court or a'''"" t.
Judge lOay direct the sheriff to scll any of the gQods nnli
chattels which have been attached, except chattels real, npoa
such terms as to the Court or Judge may secm just. !l Ed\\".
VII. c. 49, s. 13.
COSTS OF

~'mST

ATTACIDlliNT.

14. The costs of the first order of attachment and of the Cost. o( r.'·'l
execution thereof shall have priority ol'er all execution dchts .lInd"",nt.
nnd other costs. 9 Edw. VII. c. 49, s. 14.
[As to sales of shares, etc., in CompaJtie.~, see sees. 12 to 17
of the l~'xeellliOl~ Act, Het'. Slal. c. 80.]
ATTACHMENT

o~'

DlmTS OUt: TO AllSCON01NO nEIlTOR.

1 ti.-(l) Wltem notice in writill~ 01' the ol'del' of attach- I.lnLilIll' nl
ment lIas 11c(·n {July scncd hy th\lloiIINilf, or hy or Oil h{'halfr;~~l~tl~,nr~
(If tIll' plainlill', npon n persOIl owing- n deht or demand to, or"hoo."J;,,)\'
doLlar aflor
.

\"ho hn!! tI,e cllRtoeI y or PORI':CSSlOll of propCI·ty of UlC dcfcl\ll- ,,,,11<0 "I "I·

ant, and such pcrson after such notice pa)'s thc deUt
6n s.

(lrl~r1""""t,
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demand or delivers the property to the defendant or to auy
onc for him, he shall be deemed to have done so frauduleutly,
und if the other property seized by the sheriff is insufficient
to satisfy the claims of all creditors who are Or become
entitled to be paid out of the same or the proceeds thereof,
such person' shall be liable to the sheriff for the amount of
the debt or demand so paid or for the property so delivetllJ
or the value thereof.
DIIIl" of

~hcrllI.

SUllO oj
I'roeeedillg.
lftken by
Rl>Irondlll!:'
"eblor.

(2) The sheriff shall not he bound to sue until a bond is
given by one or more of the plaintiffs or claimants with two
sufficient sureties, who may he other of the plaintiffs or
claimants, payable to the sheriff by his name of office in
double the amount of the deht or of the"value of the property
sued for, conditioned to indemnify him from all co~ts, loss
and expense which he may.: incur in the prosecution of the
action or to which he may become liable in consequence
thereof.
(3) If, after the notiee mentioned in subsection I, a person
indebted to the defendant, or having the custody or possession of any of his property, is sued for the debt, demand or
property by the defendant, or by the person to whom he has
assigned the debt, demand or property since the date of the
order of attachment. he may, on affidavit, apply to the Court
01' a Judge to stay prOCeedings in the action until it is
known whether the other property seized by the sherifr is
sulTIcicnt to satisfy the claims mentioned in subsection 1,
and the Court or Judge may direct an issue to try any disputed question of fact or make such other order as may seem
just. 9 Edw. VII. c. 49, s. 15.

16. If the other property of the defendant proves insuffieient to satisfy the executions against him nnd the claims
HeY,15Iftl .•. !!. certified under The Creditors Relief Act, and there remain
debts due to the defendant, the attempt to collect which
would be less beneficial to his creditors than a sale thereof,
the sheriff may, by leave of the Court or a Judge, sell such
debts by public auction after such advertisement as the Court
or Jmlg-e m:lY direct and, pending such advertisement, the
sheriff shall keep a list of the debts to be sold open for inspection at llis office, and shall give free access to all documents
and vouchers explanatory of such debts; but every debt
amounting to more than $100 shall he sold separate!)', unless
the Court or .Judge shall otherwise direct. 9 Ed\\'. VII. e. 49,
s.16.

Sale 01 debla

b~'

'lIenlr.

[See section 5 of The Creditors Relief Act, Rei'. Stat. c. 81.}
lCl~htol I'm..

17.-(1) The person who purchases a debt from the sheriff

.h~serlo~u···Jllay

sue for it in his own name, and a bill of sale, Form 1,
cXMutod by the sheriff, shall be prima facie evidence of such
purchase and of the sheriff's authority to sell without proof

Sec. 19.
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of the handwriting of the sheriff, or of the execution or order,
or of the sale.
eJI
may
set
cpa
( 2) In an action by the purchaser the defendant
.
.
h Wbatbdel
may e.' t u .
up any defence which would have availed hIm agalllst t e
absconding debtor at the date of the order of attachment.
9 Edw. VII. c. 49, s. 17.

PROCEEDINGS UNDER CREDITons RELIEF ACT.

18. Where the plaintiff desires to avail himself of the pro- ~J::JY::go~o<f~'~
visions of The Creditors Relief .Act he may, instead of pro- Rev. tal. c. ~1.
ceeding with his action, obtain a certificate; and, in that case,
may add the costs incurred in the action to the amount of his
claim, unless the Court or a Judge otherwise orders. 9 Ed\\'.
VII. c. 49, s. 18.
DELIVERY UP OF PROPERTY.

19. Where an order of attachment has been made but no ,~::~r~~;d(~~t~iS
execution at the suit of any creditor against the property of r~.ponsilJility.
the debtor is placed in the sheriff's hands for execution within three months thereafter or within such further time as
the Court or Judge may direct, all the property of the
absconding debtor, or unappropriated money the proceeds of
any part of such property remaining in the sheriff's hands,
together with all books of account, evidences of title, or of
debt, vouchers and papers whatsoever belonging thereto,
shall be delivered to the absconding debtor or to his authorized agent, Or to the person in whose custody the same were
found, or, if taken or received under section 10, to the constable, bailiff or clerk from whom the same were taken or
received, upon being repaid the amount, if any, which the
sheriff may have paid under the provisions of subsection 2 of
section 10, and thereupon the responsibility of the sheriff in
respect thereto shall determine, or, if a bond has hcen given
under the provisions of. section 13, the bond shall be delivered
up to be cancelled. 9 Edw. VII. c. 49, s. 19.

1044
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Form '1.

FORM 1.
BILl, OF SALE OF A DEnT.

(Section 17.)

III consideration of $
the receipt ",hel'oo£ I hereb~,
acknowledge:
I, A. B., Sheriff of the County of
, under and Ly virtue
of an order of attachment dated
• issued under The
Absconding Debtor$ Act, against the real and personal property
of G. D., an aLsconding debtor, and under and by virtue of an
order in that behalf, hereby sell and assij!;n to E. 1"" all claim by
the said G. D., against G. II., of (de$cribing the debtor), with the
evidences of debt and the securities thereto appertaining.
Witness my hond and seal of office, this
day of
19
A. B.,
Sheriff of the County of

9 Edw. VII. c. 49, Form 1.

